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PLAINTIFF’S COMPLAINT FOR DAMAGES 

Nature of the Action 

1. This medical malpractice action arises out of medical services negligently 
performed on Pamela Hay on November 15, 2018, and in the days, weeks, and 
months thereafter. 

2. Pursuant to OCGA § 9-11-9.1, the Affidavit of Kalman Blumberg, MD is 
attached hereto. This Complaint incorporates the opinions and factual allegations 
contained there. 

3. As used in this Complaint, the phrase “standard of care” means that degree 
of care and skill ordinarily employed by the medical profession generally under 
similar conditions and like circumstances as pertained to the Defendant’s actions 
under discussion. 
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Parties, Jurisdiction, and Venue1 

4. Pamela A. Hay is a citizen of Georgia.  

5. Defendant Atlanta Brain and Spine Care, P.C. (“ABS”) is a Georgia 
Professional Corporation. Registered Agent Name: C T Corporation System. 
Physical Address: 289 S Culver St, Lawrenceville, GA, 30046-4805. County: 
Gwinnett. 

6. ABS is subject to the personal jurisdiction of this Court. 

7. ABS is subject to the subject-matter jurisdiction of this Court in this case. 

8. ABS has been properly served with this Complaint. 

 

 

1 OCGA §§ 14-2-510 and 14-3-510 provide identical venue provisions for regular business 
corporations and for nonprofit corporations:  

“Each domestic corporation and each foreign corporation authorized to transact 
business in this state shall be deemed to reside and to be subject to venue as follows: (1) 
In civil proceedings generally, in the county of this state where the corporation 
maintains its registered office…. (3) In actions for damages because of torts, wrong, or 
injury done, in the county where the cause of action originated, if the corporation has an 
office and transacts business in that county; (4) In actions for damages because of torts, 
wrong, or injury done, in the county where the cause of action originated.”  

These same venue provisions apply to Professional Corporations, because PCs are 
organized under the general “Business Corporation” provisions of the Georgia Code. See 
OCGA § 14-7-3. These venue provisions also apply to Limited Liability Companies, see 
OCGA § 14-11-1108, and to foreign limited liability partnerships, see OCGA § 14-8-46. 

OCGA 9-10-31 provides that, “joint tort-feasors, obligors, or promisors, or joint contractors 
or copartners, residing in different counties, may be subject to an action as such in the same 
action in any county in which one or more of the defendants reside.” 
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9. ABS has no defense to this lawsuit based on undue delay in bringing suit — 
whether based on the statute of limitations, the statute of repose, laches, or any 
similar theory. 

10. Pursuant to OCGA 9-10-31, ABS is subject to venue in this Court because one 
of their co-defendants is subject to venue here. 

11. At all relevant times, ABS was the employer or other principal of one or more 
of the following: Roger Frankel, MD, Steven Wray, MD, David Benglis, MD. 

12. However, if any other entity was a principal of those individuals, each such 
entity is hereby on notice that but for a mistake concerning the identity of the 
proper party, the action would have been brought against it. 

13. Defendant Roger H. Frankel, MD, is a citizen of Georgia, residing in 
DeKalb County. He may be served with process at his residence: 1126 GOODWIN 
RD NE, ATLANTA, GA 30324-2716 (DEKALB COUNTY). 

14. Dr. Frankel is subject to the personal jurisdiction of this Court. 

15. Dr. Frankel is subject to the subject-matter jurisdiction of this Court in this 
case. 

16. Dr. Frankel has been properly served with this Complaint. 

17. Dr. Frankel has no defense to this lawsuit based on undue delay in bringing 
suit — whether based on the statute of limitations, the statute of repose, laches, or 
any similar theory. 

18. Dr. Frankel is subject to venue in this Court because he lives in this County. 

19. At all times relevant to this Complaint, Dr. Frankel acted as an employee or 
agent of ABS. 

20. Defendant Steven D. Wray, MD, is a citizen of Georgia. He may be served 
with process at his residence: 4574 STELLA DR, ATLANTA, GA 30327-3437 
(FULTON COUNTY). 

21. Dr. Wray is subject to the personal jurisdiction of this Court. 
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22. Dr. Wray is subject to the subject-matter jurisdiction of this Court in this 
case. 

23. Dr. Wray has been properly served with this Complaint. 

24. Dr. Wray has no defense to this lawsuit based on undue delay in bringing 
suit — whether based on the statute of limitations, the statute of repose, laches, or 
any similar theory. 

25. Pursuant to OCGA 9-10-31, Dr. Wray is subject to venue in this Court 
because one of his co-defendants is subject to venue here.  

26. At all times relevant to this Complaint, Dr. Wray acted as an employee or 
agent of ABS. 

27. Defendant David M. Benglis, MD, is a citizen of Georgia. He may be 
served with process at his residence: 2431 FIELD WAY NE, BROOKHAVEN, GA 
30319-4094 (DEKALB COUNTY). 

28. Dr. Benglis is subject to the personal jurisdiction of this Court. 

29. Dr. Benglis is subject to the subject-matter jurisdiction of this Court in this 
case. 

30. Dr. Benglis has been properly served with this Complaint. 

31. Dr. Benglis has no defense to this lawsuit based on undue delay in bringing 
suit — whether based on the statute of limitations, the statute of repose, laches, or 
any similar theory. 

32. Dr. Benglis is subject to venue in this Court because he lives in this County. 

33. At all times relevant to this Complaint, Dr. Benglis acted as an employee or 
agent of ABS. 

34. Defendants John/Jane Doe 1-10 are those yet unidentified individuals 
and/or entities who may be liable, in whole or part, for the damages alleged herein. 
Once served with process, John/Jane Doe 1-10 are subject to the jurisdiction and 
venue of this Court. 
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35. This Court has subject matter jurisdiction, and venue is proper as to all 
Defendants in this Court. 

General Principles 

Anatomy of the spine generally 

36. The human brain plays a major role in controlling all the functions of the 
body, and is connected to the rest of the body through the spinal cord. 

37. The spinal cord runs down the body through a canal in the bony spinal 
column. 

38. The spinal column consists of multiple bony vertebrae separated by spongy 
intervertebral disks. 

39. The spinal column in the neck, above the ribs, is called the cervical spine. The 
spinal column at the level of the ribs is called the thoracic spine. The spinal column 
below the ribs, connecting to the pelvis, is called the lumbar spine. 
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40. Toward the bottom of the thoracic spine, the spinal cord fans out into 
separate bundles collectively called the “cauda equina.” 

 

41. Each individual vertebra consists of an anterior vertebral body (in front of the 
spinal cord), posterior elements (behind the spinal cord), and pedicles (to the sides 
of the spinal cord).  

 

42. Together, the parts of the bony vertebrae encircle the spinal cord and form 
the canal through which the spinal cord and cauda equina run. The hole in the 
middle of each individual vertebra, where the cord or cauda equina passes through, 
is called the vertebral foramen. 

 

Particular features
Conceptually, a lumbar vertebra may be divided into three functional
components (Fig. 1.3). These are the vertebral body, the pedicles and the
posterior elements consisting of the laminae and their processes. Each of
these components subserves a unique function but each contributes to the
integrated function of the whole vertebra.

Figure 1.3  The division of a lumbar vertebra into its three functional
components.

Vertebral body
The vertebral body subserves the weight-bearing function of the vertebra
and is perfectly designed for this purpose. Its flat superior and inferior
surfaces are dedicated to supporting longitudinally applied loads.

Take two lumbar vertebrae and fit them together so that the inferior
surface of one body rests on the superior surface of the other. Now squeeze
them together, as strongly as you can. Feel how well they resist the applied
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43. At the various levels of the spine, nerve roots from the spinal cord emerge 
through openings in the spinal column — the intervertebral or neural foramina. 
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44. Where the nerve roots exit the spinal column, they connect with networks of 
nerves that run to various organs and tissues of the body — combining to connect 
the brain to the body as a whole. 

45. The nerves connecting the brain to the body serve multiple functions. Some 
nerves send sensation signals up to the brain — allowing us, for example, to feel 
pleasure and pain. Some nerves allow the brain to control muscles, so we can move 
our bodies intentionally. Some nerves allow the brain to regulate organs without 
our conscious awareness. 

Spondylolisthesis and degenerative disk disease 

46. “Spondylolisthesis” refers to a misalignment of two vertebrae — where one 
vertebra has moved abnormally forward or backward compared to an adjacent 
vertebra. 
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47. Spondylolisthesis can narrow the vertebral foramina that form the spinal 
canal, thereby compressing the spinal cord or cauda equina. Narrowing of an 
opening for a neural element is called “stenosis.” 

 

48. Stenosis can cause pain and neurological deficits — including numbness, 
tingling, weakness, or impairment of normal organ function. 

49. Spondylolisthesis often occurs in tandem with degenerative disk disease. 

50. Degenerative disk disease involves the breakdown of the intervertebral disk 
due to aging and wear and tear. 

51. A degenerating disk may flatten and bulge. This may reduce the height 
between two adjacent vertebrae, narrowing the intervertebral foramina. The 
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bulging disk may directly impinge on the intervertebral foramina. These changes 
can compress the nerve roots passing through the intervertebral foramina. 

52. A degenerating disk and/or spondylolisthesis may occur in tandem with 
arthritic changes in the facet joint (also known as the “apophysial joint,” or 
“zygapophysial joint”) — where the posterior elements of adjacent vertebrae join 
together to control the movement of the spine. 

 

53. Arthritic changes at the facet joint may include abnormal bone growth that 
impinges on the intervertebral foramina and compresses the nerve roots.  

Figure 1.7  The joints between two lumbar vertebrae.
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54. Spondylolisthesis and degenerative disk disease, separately or in 
combination, may cause pain and neurological deficits. 

55. A variety of potential surgical operations have been developed to remedy pain 
and neurological deficits arising from spondylolisthesis and/or degenerative disk 
disease. 

Surgery principles 

56. Spine surgeries vary in how extensive or invasive they are, but any spine 
surgery is a major surgery. 

57. Any spine surgery poses significant risks to the patient. 

58. Surgery at the spine carries the risk of injuring the neural elements near the 
site of the surgery. 

59. Surgical injury to the spinal cord, cauda equina, or nerve roots can injure the 
patient catastrophically. 

60. Surgical injury to the spinal cord, cauda equina, or nerve roots can cause the 
patient severe, permanent pain and neurological deficits. 

61. To get to the spine, a surgeon must cut through some tissues and move other 
tissues or organs out of the way.  
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62. The difficulty of getting to the spine safely varies depending on which part of 
the spine is involved and which angle (front, back, side, etc.) the surgeon 
approaches the spine from.  

63. Repeated surgeries to the same area of the spine may increase the risk of 
surgical injury to the patient, in part because of the presence of scar tissue.  

64. Spine surgery should be offered to a patient only if more conservative 
therapies are unable to provide adequate relief. 

65. To recommend a specific spine surgery, the surgeon must first identify the 
specific source of the pain or deficits to be remedied.  

66. In recommending a specific spine surgery, the surgeon must carefully 
consider whether that surgery is likely to be safe and effective for the patient. 

67. In performing surgery on the lumbar spine, the surgeon must exercise special 
caution to avoid nerve root injury from a screw, excessive nerve root retraction, and 
neural injury due to malpositioned interbody devices.  

68. When placed too medially or into a foramen, a screw can cause direct 
mechanical damage to nerve roots or cord.  

69. A malpositioned graft in the canal space may cause cord compression or 
cauda equina syndrome.  

70. In performing a spine surgery, the surgeon must act with meticulous care to 
avoid damaging the neural elements at or near the surgical site. 

71. In placing bone graft cages, screws, or medical devices in or on the spine, the 
surgeon must act with meticulous care to position the devices properly. 

72. Modern operating rooms for spine surgery typically are equipped to take x-
ray images of the patient from different angles, without having to move the patient. 
Some operating rooms are equipped for intraoperative CT scans.  

73. A spine surgeon placing a bone graft cage in the spine must confirm proper 
placement of the device with intraoperative imaging, before fixing the cage in place.   
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74. A spine surgeon intending to use screws to fix an implant into the spine must 
ensure that the screws are not long enough to protrude into an intervertebral 
foramen or into the neural foramen. 

75. After fixing a bone graft cage or screws into the spine, the surgeon must 
confirm proper placement with intraoperative imaging. 

76. In using intraoperative imaging to confirm proper placement of medical 
devices, the surgeon must examine the images carefully and must take additional 
images if necessary to get a clear view of the position of the screws relative to the 
foramina. 

77. Intraoperative neurological monitoring (IOM) during spinal procedures is 
used to monitor spinal cord and nerve function and alert the surgeon to any 
compromise of such.  

78. IOM usually involves a combination of somatosensory evoked potentials 
(SSEP), free-run and stimulated electromyography (EMG), and motor evoked 
potentials (MEP). 

79. Intraoperative EMG lets the surgeon know if a nerve root is irritated. 

80. A spine surgeon should use IOM in any surgery involving a significant risk of 
intraoperative neurological injury detectable by IOM. 

81. If intraoperative imaging or neurological monitoring indicates that the 
surgeon has positioned a device improperly in the spine, the surgeon must remove 
and/or reposition the device before ending the surgery.  

82. Where the surgery causes new injury, it is important to remedy the injury 
during the surgery, if feasible. Repeat surgeries bring greater risks to the patient, 
in part because of scar tissue that forms inside the body, each time a surgeon cuts 
into the body. The scar tissue can make a repeat surgery more difficult and less 
effective, and the scar tissue can cause other medical problems for the patient. 
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Post-operative care 

83. Postoperative complications are always possible and can be devastating for 
the patient. The surgeon must ensure diligent monitoring of the patient in the 
immediate post-operative period and promptly address complications. 

84. Before and after spine surgery, the surgeon should perform a careful 
neurologic examination, to identify any postoperative neurological deficit. 

85. A spine surgeon should order post-operative neuro- and vascular monitoring, 
and make sure that the nursing staff understands the importance of and specifically 
which groups of muscles or distal pulses need to be monitored.  

86. In the event of unexpected postoperative pain, the surgeon should perform a 
neurologic examination to attempt to localize any new deficits.  

87. A spine surgeon must never disregard inappropriate or increasing complaints 
of pain, as this might be one of the first signs of a possible lurking disaster such as 
an epidural hematoma.  

88. In the event of unexpected postoperative pain, with a normal or unchanged 
neurologic examination from the preoperative baseline, an imaging study should be 
obtained immediately to investigate any possible operative complication.  

89. Any new neurologic deficit, especially if it is focal and localizes to the 
operative region, should be immediately evaluated with postoperative imaging.  

90. Postoperative investigatory imaging should be obtained in a timely manner, 
because a reversible condition could be identified. An MRI or CT should be used to 
determine if the new neurologic deficit is a result of a hematoma, a misplaced 
implant, or an inadequate decompression. 

91. If postoperative imaging reveals a new injury that may be surgically 
reversible, the surgeon should, if safe, perform an exploratory surgery and, if 
possible, remedy the new deficit. 

92. A surgeon must not wait months to remedy a surgical error that could have 
been remedied during the initial surgery or later the same day.  
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Treatment of Pamela Hay 

Note: The allegations below contain page references to the medical records provided 
to the Defendants with this Complaint, and screenshots from the records. We provide 

these citations and screenshots to make it easier to respond to the allegations. 
However, we do not intend the citations or screenshots to be construed as part of the 
allegations themselves, and we do not ask for, or expect, responses to the citations or 

screenshots. 

 

Prelude: October through mid-November 2018  

93.  On October 15, 2018, Pamela saw Dr. Roger Frankel, a neurosurgeon 
affiliated with Piedmont Hospitals. 

• PHC 26 

 

94. Dr. Frankel performed a neurological examination and reviewed a July 10 
lumbar MRI and accompanying report.  

• PHC 29-30 
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95. Dr. Frankel diagnosed Pamela with spondylolisthesis and planned to obtain 
x-rays and a CT scan in order to formulate a surgical plan. 

• PHC 30 

 

96. On October 31, 2018, Pamela saw Dr. Frankel again, to review a new lumbar 
CT. 

• PHC 36 

 

97. Dr. Frankel noted spondylolisthesis at L5-S1, and loss of disc height at L2-L3 
and L3-L4. Dr. Frankel concluded that Pamela’s symptoms arose from disc collapse 
and foraminal stenosis at L5-S1. Dr. Frankel recommended a lift at that level. 

• PHC 36 
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98. On November 2, 2018, Pamela returned to Dr. Frankel’s office. Nurse 
Practitioner Jane Yoffe wrote a History & Physical, which Dr. Frankel later co-
signed. 

• PH 12-16 

 

99. NP Yoffe discussed an ALIF with Pamela. 

• PH 15-16 

 

 

100. According to the records, on November 9, 2018, Pamela again saw NP Yoffe 
to discuss the surgery treatment plan — a week after a similar visit on November 2. 
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• PHC 39-43 

 

 

 

 

 Surgery: Thursday, November 15, 2018  

101. On Thursday, November 15, 2018, Pamela went to Piedmont Hospital at 
1968 Peachtree Road NW in Atlanta.  

• PH 6 
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102. Dr. Frankel was to perform an ALIF surgery (anterior lumbar instrumented 
fusion) and discectomy at the L5-S1 level of Pamela’s spine. 

• PH 6-7 

 

103. Dr. Frankel began the operation at 0758 hours. 

• PH 83 

 

104. During the procedure, Dr. Frankel and staff took seven static fluoroscopy 
images.  

• PH 133 
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105. At 0813 hours (08:13:38 and 08:13:58), Dr. Frankel took two x-ray images 
showing the anterior exposure. 

• See DICOM images and metadata 

106. At 08:14:50 hours, Dr. Frankel took a fluoro image of the spine, before testing 
or sizing the implant. 

 

107. About 8 minutes later, at 08:22:44 hours, Dr. Frankel took a fluoro image 
showing the spacer in the L5/S1 disk space. 

• See DICOM images and metadata 
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108. Nine minutes after that, the next fluoro image shows the implant with all 
three screws in place. 

• See DICOM images and metadata 

 

109. At 08:38:44 hours, Dr. Frankel took an AP x-ray showing the implant in 
place. 

• See DICOM images and metadata 
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110. At 08:39:26 hours, Dr. Frankel took the final intra-operative x-ray, again 
showing the implant and screws in place. 

• See DICOM images and metadata 

 

111. From the images, it should have been obvious that the cage was placed too 
posteriorly. It also should have been clear that the screws at least might have 
invaded the spinal canal. 
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112. Dr. Frankel was required to take meticulous care in placing the implant and 
screws. Based only on the x-rays he took, he should have repositioned the implant. 
But if Dr. Frankel was not sure the hardware was impinging on the spinal canal or 
the foramina, then he was required at minimum to take additional x-rays to more 
clearly see the positioning. Had he done so, neurological injury likely could have 
been avoided.  

113. At 0913 hours, hospital staff transported Pamela to the PACU.  

• PH 83 (image above) 

114. Simultaneously, at 0913 hours, NP Jane Yoffe ordered lumbar x-rays, noting 
the clinical indication as “Postop evaluation.” 

• PH 134 

 

115. At 0915 hrs, in the post-anesthesia care unit (PACU) Pamela’s pain level was 
a 9 out of 10, and her blood pressure was 189/87. 

• PH 499 

 

116. At 0915 hours, NP Yoffe ordered IV narcotics for Pamela — hydromorphone, 
0.2 mg. Nurse Witmer administered the first dose at 0926 hours. 

• PH 145-46 
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117. At 0925 hours, Pamela still had a pain score of nine and high blood pressure. 

• PH 499 

 

• PH 508 
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• PH 558 

 

118. At 0941 hours, Pamela had a pain level of 9 out of 10. 

• PH 499 (image above) 

119. In these circumstances, Dr. Frankel was required to examine the x-rays 
personally and immediately. 

120. Again, from both the intraoperative and postoperative images, it should have 
been obvious that the cage was situated too posteriorly. It also should have been 
obvious, at minimum, that the screws might be invading the spinal canal. Taking 
the images together with Pamela’s immediate, intense pain, Dr. Frankel should 
have immediately taken Pamela to the OR to reposition the cage and screws. 

121. He did not. 
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122. At 0948 hours, Dr. Roger Frankel wrote a post-op progress note: “Patient 
complains of exacerbation of leg pain. Strength good. Will start gabapentin and 
decadron.”  

• PH 28 

 

123. Dr. Frankel ordered no imaging to investigate the problem. 

• PH 28 (image above) 

124. Dr. Frankel did not take Pamela to the Operating Room to reposition the 
misplaced hardware. 

• PH 28 (image above) 

125. Dr. Frankel did enter the order for gabapentin. 

• PH 142 

 

126. Dr. Frankel billed for, and was paid for, his services in visiting Pamela in her 
hospital room. 

127. Between 0941 and 1230 hours, Pamela continued to have severe pain, though 
mitigated by pain medication. 

• PH 499 
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128. At 0948 hours, NP Yoffe entered an order for a steroid injection 
(dexamethasone, 4 mg) four times daily for a day. 

• PH 138 

 

129. From 0915 hours to 1300 hours, the nursing flowsheets indicate that Pamela 
had full sensation and no numbness in her legs. 

• PH 506, 508 
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130. At or around 1229 hours, Pamela was taken from the PACU to Room 441, 
and Nurse Amy Farnam gave an SBAR (Situation-Background-Assessment-
Recommendation) report to the floor nurse, Jackie Porter, RN. 

• PH 501 

 

131. At 1258 hours, NP Yoffe entered an order for methocarbamol — a muscle 
relaxer and pain-blocker, 750 mg tablet three times daily. Nurse Jacquelyn Porter 
administered the first dose at 1509 hours. 

• See https://www.drugs.com/methocarbamol.html  

• PH 148 

 

 

132. At the same time, 1258 hours, NP Yoffe also entered an order for oxycodone 
— a narcotic pain medication, 10 mg tablet every four hours as needed. Nurse 
Porter administered the first 10 mg dose at 1717 hours. 

• PH 154-55 
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133. Simultaneously, at 1258 hours, NP Yoffe entered an order for oxycodone 5 mg 
tablet every four hours as needed. Nurse Princess Johnson administered the first 
dose under this order at 2117 hours, as a 40 mg dose. 

• PH 155-56 

 

 

134. At 1258 hours, NP Yoffe also entered an order for prednisone, 4 mg tablet 
every morning. Prednisone is a corticosteroid. One of its functions is to reduce 
inflammation and pain that may be caused by inflammation. Nurse Vernetta 
Younger administered the first dose on 11/16/2018 at 0921 hours. 

• See https://www.webmd.com/arthritis/prednisone-arthritis 

• PH 156 

 

 

135. At 1748 hours, Pamela complained to Nurse Jacquelyn Porter about 
worsening numbness in her legs. Nurse Porter made a phone call to Nurse 
Practitioner named Laura to inform her of Pamela’s changing condition. NP Laura 
provided no new orders, but told Nurse Porter to call if Pamela’s neurological 
condition worsened.  

• PH 508 
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136. If the previous flowsheet notes were accurate (i.e., in saying Pamela had full 
sensation), then this was a new neurological deficit, and a sign of worsening 
neurological injury.  

137. Despite Nurse Porter’s specific comment about the numbness in Pamela’s 
legs and feet, after the shift change, Nurse Princess Johnson recorded “flowsheet” 
notes indicating that Pamela had “full sensation” in both lower extremities. Nurse 
Johnson entered these notes at 1930 hours and again at 2330 hours.  

• PH 503 

138. These notes were incorrect — likely the result of auto-populated text fields or 
blind copy/paste errors. 

139. About 2-1/2 hours after Nurse Porter called NP Laura — at around 2018 
hours — Dr. Frankel examined Pamela.  

• PH 29 (screenshot below) 

140. Dr. Frankel noted that Pamela complained of numbness and tingling in the 
legs. Pamela had diminished sensation from the mid lower leg down to the feet. 
This numbness interfered with her ability to balance when she stood up.  

• PH 29 (screenshot below) 

141. Dr. Frankel wrote that Pamela had mild nerve apraxia “likely” due to 
manipulation and mild stretch with placement of the intervertebral implant.  

• PH 29 (screenshot below) 
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142. Dr. Frankel’s “Plan” was that Pamela would “likely” improve 
“spontaneously.” 

• PH 29 

 

143. Upon learning that Pamela had developed new neurological deficits, Dr. 
Frankel should have acted immediately to identify the cause of the deficits. 

144. If Dr. Frankel had investigated, he would have learned that the cage and 
screws were misplaced and were impinging on Pamela’s nerve roots and cauda 
equina. 

145. The cage and screws were in fact wrongly positioned. 

146. Leaving the cage and screws wrongly positioned for an extended time — 
days, weeks, months — risked causing serious, permanent harm to Pamela. 

147. After reviewing the imaging, Dr. Frankel should have immediately prepared 
for surgery to reposition the cage and screws if that could be done safely and 
effectively, or otherwise to fix the problem he had caused by positioning the cage 
and screws wrongly. 

148. At this point — the same day as the ALIF surgery — the cage and screws 
could have been repositioned safely and effectively.  

149. Dr. Frankel did not examine Pamela again for the remainder of this 
hospitalization, which lasted another six days, until November 21. 
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Inpatient Recovery: Nov 16-21, 2018 

Friday, November 16, 2018 

150. The morning after the surgery, at about 0618 hours, Dr. Jay Steven Miller 
examined Pamela. Dr. Miller was the general surgeon who performed the opening 
for the ALIF that Dr. Frankel performed. Dr. Miller wrote that Pamela had 
parasthesia — abnormal sensation — in her feet. 

• PH 29 

 

151. At 0908 hours that morning, NP Jane Yoffe examined Pamela. NP Yoffe 
worked with Dr. Frankel. In her Progress Note, NP Yoffe noted that Pamela had 
“new numbness to bottom of feet.” NP Yoffe wrote that the numbness was “felt to be 
related to stretching of nerves during surgery.” 

• PH 30-32 
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152. At about 1047 hours on November 16, Physical Therapist Jennifer Lynn 
Pauley came to Pamela’s room to perform an initial assessment. Pamela had 
significant numbness in both legs and could not feel her feet on the ground. 

• PH 70-76 

 

153. Neither Dr. Frankel nor any of his neurosurgery partners examined Pamela 
on November 16. 

Saturday, November 17, 2018 

154. At about 1033 hours on the morning of November 17, Dr. Steven Wray visited 
Pamela in her hospital room. Dr. Wray is a neurosurgeon and a partner of Dr. 
Frankel.  

• PH 32 (screenshot below) 

155. Dr. Wray noted that Pamela was crying and had paresthesias of her left leg. 
Dr. Wray wrote that it was “likely” related to restoration of intervertebral height.  

• PH 32 (screenshot below) 

156. Dr. Wray told Pamela that it is common to have nerve root irritation after 
ALIF surgery, and that Pamela’s symptoms would improve with time. 

• PH 32 
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157. Dr. Wray did not examine the intraoperative or postoperative x-rays 

• See PH 32. 

158. Dr. Wray did not investigate the cause of Pamela’s neurological deficits, 
beyond surmising that they might be related to the ALIF surgery. 

• See PH 32. 

159. Dr. Wray did not identify the mal-positioning of cage and screws in the ALIF. 

• See PH 32. 

160. Dr. Wray took no action to ensure that the cage and screws would be 
promptly repositioned. 

• See PH 32. 

161. Dr. Wray billed, and was paid, for treating Pamela. 

162. At this point, the day after the ALIF surgery, the cage and screws could have 
been repositioned safely and effectively — preventing any permanent injury to 
Pamela. 

Sunday, November 18, 2018 

163. At 0820 hours on Sunday, November 18, Dr. Wray visited Pamela in her 
hospital room.  
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• PH 33 (screenshot below) 

164. Dr. Wray again noted that Pamela was crying and in severe pain. Dr. Wray 
noted that Pamela was not walking but could stand with assistance from a physical 
therapist and use a rolling walker.  

• PH 33 

 

165. Again Dr. Wray did not examine the intraoperative or postoperative x-rays 

• See PH 33. 

166. Again Dr. Wray did not investigate the cause of Pamela’s neurological 
deficits, beyond surmising that they might be related to the ALIF surgery. 

• See PH 33. 

167. Again Dr. Wray did not identify the mal-positioning of cage and screws in the 
ALIF. 

• See PH 33. 

168. Again Dr. Wray took no action to ensure that the cage and screws would be 
promptly repositioned. 

• See PH 33. 
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169. Again Dr. Wray billed for, and was paid for, treating Pamela. 

Monday, November 19, 2018 

170. At 0804 hours on Monday, November 19, Dr. David Benglis visited Pamela in 
her hospital room. Dr. Benglis is a neurosurgeon and a partner of Dr. Frankel.  

• PH 33-34 (screenshot below) 

171. Dr. Benglis noted Pamela’s numbness of legs and feet.  

• PH 33-34 

 

172. Dr. Benglis did not examine the intraoperative or postoperative x-rays 

• See PH 33. 

173. Dr. Benglis did not investigate the cause of Pamela’s neurological deficits. 

• See PH 33. 

174. Dr. Benglis did not identify the mal-positioning of cage and screws in the 
ALIF. 

• See PH 33. 

175. Dr. Benglis took no action to ensure that the cage and screws would be 
promptly repositioned. 

• See PH 33. 
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176. Dr. Benglis billed for, and was paid for, treating Pamela. 

177. At 1206 hours, NP Jane Yoffe visited Pamela. NP Yoffe noted that Pamela 
had difficulty walking due to numbness on the bottoms of both feet.  

• PH 36 

 

Tuesday, November 20, 2018 

178. At 0529 hours on Tuesday, November 20, 2018, Dr. Benglis visited Pamela in 
her hospital room. Dr. Benglis noted that Pamela was having significant difficulty 
with balance when walking.  

• PH 36 

 

179. Again, Dr. Benglis did not examine the intraoperative or postoperative x-rays 

• See PH 33. 
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180. Again Dr. Benglis did not investigate the cause of Pamela’s neurological 
deficits. 

• See PH 33. 

181. Again Dr. Benglis did not identify the mal-positioning of cage and screws in 
the ALIF. 

• See PH 33. 

182. Again Dr. Benglis took no action to ensure that the cage and screws would be 
promptly repositioned. 

• See PH 33. 

183. Again Dr. Benglis billed for, and was paid for, treating Pamela. 

184. At 0911 hours, NP Yoffe visited Pamela. NP Yoffe noted that Pamela had 
ongoing left hip and leg pain, which had required IV pain medication the previous 
day. NP Yoffe also noted intermittent burning in Pamela’s right foot.  

• PH 36 

 

Wednesday, November 21, 2018 

185. In the afternoon of Wednesday, November 21, 2018, Dr. Frankel discharged 
Pamela to a skilled nursing facility.  

• PH 6 
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186. Dr. Frankel had mal-positioned a bone-graft cage and screws in Pamela’s 
spine.  

187. Dr. Frankel discharged Pamela with that hardware still mal-positioned. 

Aftermath & Revision Surgeries 

December 2018 

188. On December 17, 2018 — about a month after the ALIF surgery — Pamela 
saw Dr. Frankel again. Pamela continued to suffer neurological pain and numbness 
in her lower legs. She was using a walker due to pain and unsteadiness.  

• PHC 56 
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189. On December 18, 2018, a lumbar MRI was performed. 

January 2019 

190. On January 3, 2019, Pamela went to the Interventional Radiology 
department at Piedmont Hospital Atlanta. 

• PH 606 

 

191. Pamela was referred there by NP Jane Yoffe, from Dr. Frankel’s 
neurosurgery practice. 

• PH 606 

 

192. Pamela was there for a myelogram of her lumbar spine. 

• PH 607 
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193. A myelogram is an x-ray or CT scan of the spinal canal, using contrast dye 
injected into the spinal column. 

194. Radiologist Dr. Michael Lanfranchi interpreted the CT study.  

• PH 656-57 (screenshot below) 

195. Dr. Lanfranchi noted that: “The L5-S1 interbody cages is positioned more 
posteriorly than typically seen and extends into the ventral spinal canal/lateral 
recesses and neural foramina. This could irritate the L5 nerve roots. The fixating L5 
extends into the posterior cortex of the posterior L5 vertebral body, and may 
protrude beyond it. The S1 fixating screws extend beyond the cortex of the S1 
segment, protruding into the subarticular zones. These could exert irritate the 
descending S1 nerve roots. There is mild to moderate bilateral neural foraminal 
stenosis.” 

• PH 656-57 

 

196. On January 7, 2019, at 1430 hours, Pamela saw Dr. Frankel. Dr. Frankel 
noted Pamela’s continuing leg pain and numbness. He wrote that imaging so far 
had revealed no obvious source. 

• PHC 64 

 

197. Dr. Frankel noted the myelogram report. He wrote that “The patient has 
screw malposition likely causing her nerve symptoms.” He suggested surgery to 
remove “the anterior screws,” but did not identify which screws.  

• PHC 64-70 (screenshot below) 
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198. Dr. Frankel did not think the bone graft cage could safely be removed. He 
suggested the possibility of a posterior surgery to decompress the neural elements 
in the foramina, if necessary. 

• PHC 64-70 

 

 

199. On January 17, 2019, Pamela went to Piedmont Hospital Atlanta for another 
surgery by Dr. Frankel, to address the pain and other deficits caused by the 
malpositioned L5-S1 hardware. 

• PH 683 
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200. At 0710 hours on January 17, Dr. Frankel wrote a History & Physical similar 
to his January 7 Progress Note. Dr. Frankel noted Pamela’s “quite severe” pain and 
numbness. 

• PH 690 

 

201. Dr. Frankel noted again that “The patient has screw malposition likely 
causing her nerve symptoms.” Dr. Frankel reiterated the need to remove “the 
anterior screws,” the danger of removing the bone graft cage, and the possible need 
for a posterior foraminal decompression surgery. 

• PH 696 
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202. The operation began at 0805 hours. The operation lasted approximately 34 
minutes. 

• PH 730 

 

203. Dr. Jay Steven Miller performed the anterior exposure surgery.  

• PH 697 
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204. Dr. Frankel then removed two of the three anterior screws. He removed the 
two screws going into the S1 body, but left the one L5 screw in place. 

• PH 698-99 

 

 

205. Post-operative x-rays showed removal of the S1 screws, with the L5 screw 
still in place.  

• PH 774 
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• DICOM images 

 

206. The radiology report noted that the L5 screw reached the posterior margin of 
the L5 body. The report also noted that the cage extended into the spinal canal. 

• PH 774 (image above) 

February through April 2019 

207. About a month after On February 2, 2019, Pamela saw Dr. Frankel. He wrote 
that Pamela no longer had any significant radiating pain into the legs, but that she 
still had moderate numbness.  

• PHC 82 
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208. On April 8, 2019, Pamela returned to see Dr. Frankel. He wrote that Pamela 
continued to have numbness and some neuropathic pain in her legs. He wrote that 
“there has been some increase of discomfort recently which may be due to the nerve 
recovery.” He wrote that he could not explain “the wide-based multi-myotome 
weakness of her post-operative issues at S1.” 

• PHC 89-93 
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May – October 2019 

209. On May 6, 2019, Pamela saw Dr. William Benedict, a neurosurgeon with a 
medical group separate from Dr. Frankel’s. 

• WMG 18-23 

 

210. Pamela sought help from Dr. Benedict with persistent pain, numbness, and 
weakness. 

• WMG 19 
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211. Dr. Benedict reviewed the January 3 myelogram report. 

• WMG 22 

 

212. Dr. Benedict concluded that Pamela’s symptoms were caused by nerve 
damage due to poor screw placement intraoperatively. He recommended delaying 
additional surgery, in hope that it would prove unnecessary. 

• WMG 23 
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213. On May 13, 2019, Pamela saw Dr. Frankel again. He noted that the nerve 
conduction test revealed L5-S1 abnormalities. He diagnosed Pamela with a lumbar 
radiculopathy and recommended epidural steroid injections to alleviate symptoms. 

• PHC 96 

 

• PHC 99 

 

• PHC 100 
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214. On June 10, 2019, Pamela saw Dr. Benedict again.  

• WMG 56-62 

 

215. Dr. Benedict reviewed Pamela’s symptoms and reviewed a new lumbar CT 
scan from May 2019.  

• WMG 57 

 

• WMG 58 

 

216. Dr. Benedict concluded that the malpositioned cage and screws had injured 
Pamela’s cauda equina, and that the cage was causing stenosis at L5-S1. Dr. 
Benedict ordered new x-rays to consider a laminectomy at L4-5, to decompress the 
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nerve roots there. Dr. Benedict concluded that an attempt to revise the cage from an 
anterior approach would risk serious harm to Pamela. 

• WMG 62 

 

217. On August 19, 2019, Dr. Benedict saw Pamela again.  

• WMG 92 

 

218. Pamela was having pain, weakness, and difficulty walking. She had fallen in 
the bathtub a couple weeks before the office visit.  

• WMG 93 
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219. Dr. Benedict recommended an L5 laminectomy to decompress the L5-S1 
nerve, but he planned to consult with a vascular surgeon to consider the feasibility 
of another anterior surgery. 

• WMG 100 

 

220. On October 3, 2019, Dr. Benedict performed an L5-S1 laminectomy. 

• WMG 3 
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Ongoing pain and limitations 

221. Pamela continues to suffer severe pain and neurological deficits that limit 
her daily activities. 

Count 1 – Professional Negligence (all Defendants) 

222. Plaintiff incorporates by reference, as if fully set forth herein, all preceding 
paragraphs of this Complaint.  

223. The Defendants and their agents violated their standards of care as to the 
following tasks: 

i. Spine Surgery Task & Requirement — Meticulous placement of 
hardware in spine:  

224. Standard of care requirement: The standard of care requires a spine surgeon 
to take meticulous care in placing bone graft cages, screws, and other hardware in 
the spine and to ensure the hardware is properly positioned before ending the 
surgery. Where intra-operative imaging is available, the surgeon must use it to 
confirm proper placement of hardware before fixing the hardware in place.  

225. Violation: Dr. Frankel violated this requirement by failing to take steps to 
confirm proper placement of the ALIF implant and screws before ending the 
surgery. 

226. Causation: This violation led Dr. Frankel to inflict new injury on Pamela 
Hay’s spine and neural elements at the L5-S1 level. 

227. Damages: This violation caused Pamela to suffer additional pain and 
neurological deficits.  
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ii. Spine Surgery Task & Requirement — Prompt investigation of 
unexpected, severe post-surgical pain and any new neurological 
deficits; prompt revision of surgical defects:  

228. Standard of care requirement: The standard of care requires a spine surgeon 
to immediately investigate the source of any unexpected, severe post-surgical pain 
and any new neurological deficits. This typically (and in Pamela Hay’s case) 
requires radiographic imaging of the surgical area.  

229. The standard of care requires the surgeon to personally examine the images 
(as opposed to relying solely on a radiologist). Where the imaging reveals surgical 
defects, the standard of care requires the surgeon to act immediately to remedy any 
surgical error that can be remedied. 

230. Violation: Dr. Frankel, Dr. Wray, and Dr. Benglis each violated this 
requirement by failing to investigate the source of Pamela’s severe pain and the 
new or increased numbness in her legs during Pamela’s inpatient admission to 
recover from the November 15, 2018, surgery.  

231. Drs. Frankel, Wray, and Benglis also violated this requirement by failing to 
takes steps to ensure a prompt operation to remedy the mal-positioning of the bone 
graft cage and the three screws holding it in place. 

232. Causation: This violation allowed the malpositioned hardware to continue 
injuring the neural elements at the L5-S1 level. This violation also allowed the bone 
graft to continue growing, so that by the time Dr. Frankel performed any revision 
surgery, it was unsafe to remove or reposition the cage. That is, Dr. Frankel’s delay 
converted what might have been a temporary harm into a permanent harm. 

233. Damages: This violation caused Pamela to suffer additional pain and 
neurological deficits.  

 

Damages 

234. Plaintiff incorporates by reference, as if fully set forth herein, all preceding 
paragraphs of this Complaint. 
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235. As a direct and proximate result of the Defendants’ conduct, Plaintiff is 
entitled to recover from Defendants reasonable compensatory damages in an 
amount exceeding $10,000.00 to be determined by a fair and impartial jury for all 
damages Plaintiff suffered, including physical, emotional, and economic injuries. 

236. WHEREFORE, Plaintiff demands a trial by jury and judgment against the 
Defendants as follows: 

a. Compensatory damages in an amount exceeding $10,000.00 to be 
determined by a fair and impartial jury;  

b. All costs of this action;  

c. Expenses of litigation pursuant to OCGA 13-6-11; 

d. Punitive damages; and 

e. Such other and further relief as the Court deems just and proper. 

 

November 13, 2020 Respectfully submitted, 
 
 

 /s/ Lloyd N. Bell    
Georgia Bar No. 048800 
Daniel E. Holloway 
Georgia Bar No. 658026 

BELL LAW FIRM 
1201 Peachtree St. N.E., Suite 2000 
Atlanta, GA 30361 
(404) 249-6767 (tel) 
bell@BellLawFirm.com 
dan@BellLawFirm.com 

 

  
 Attorneys for Plaintiff 
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A f fi d a v i t o f K a l m a n D . B l u m b e r g , M D

R e g a r d i n g P a m e l a H a y

PERSONALLY APPEARS before the undersigned authority, duly authorized
to administer oaths, comes Kalman D. Blumberg, MD, who after first being duly
sworn, states as follows:

I n t r o d u c t i o n

1. This affidavit addresses medical negligence in connection with a
surgery Dr. Roger Frankel performed on Pamela Hay on November 15, 2018,
and with the treatment of Pamela in the post-operative period.

2. I have been asked to provide this affidavit for the limited purpose of
Georgia statute OCGA § 9-11-9.1.

3. This affidavit addresses specific matters that Plaintiffs counsel have
asked me to address. I have not attempted to identify all standard-of-care vio
lations. I have not attempted to state every causation opinion I have. I have
not attempted to anticipate or address issues the Defense might raise or that
otherwise might arise as the case unfolds.

4. I use the term "standard of care" to refer to that degree of care and
skill ordinarily exercised by members of the medical profession generally un
der the same or similar circumstances and like surrounding conditions as
pertained to the medical providers I discuss here.

5. Plaintiffs counsel drafted this affidavit after consulting with me, and I
reviewed the draft and edited it to make sxire it correctly states my views.

6. If additional information becomes available later, my opinions may

change.

7. I understand that Plaintiffs counsel will provide this affidavit to the
Defendants and to the Defendants' insurance companies. I also understand
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that the Defense will hire medical experts to review this case and to review
t h i s a f fi d a v i t .

8. If anyone on the Defense team believes I have overlooked or miscon
strued any relevant information, I invite the Defense to communicate with
me by letter, copied to Plaintiffs counsel. The Defense need not wait to take
my deposition to communicate with me in writing. I would like to consider
any information the Defense wishes to bring to my attention and, if appropri
ate, to provide a supplemental affidavit addressing such information.

9. I hold all the opinions expressed below to a reasonable degree of med
ical certainty — that is, more hkely than not.

Evidence Considered

10. I have reviewed medical records and radiology images pertaining to
Pamela Hay from The Emory Clinic, from Piedmont Hospital, and from Well-
star Hospital. I understand that Plaintiffs' counsel will provide the Defense
with copies of the medical records I have reviewed. My views are based on the
i n f o r m a t i o n i n t h e s e r e c o r d s .

Qualifications

11. I am more than 18 years old, suffer from no legal disabilities, and give
this affidavit based upon my own personal knowledge and behef.

12. I do not recite my full qualifications here. I recite them only to the ex
tent necessary to estabhsh my qualifications for purposes of expert testimony
u n d e r O C G A 2 4 - 7 - 7 0 2 .

13. However, my Curriculum Vitae is attached hereto as Exhibit "A." My
CV provides further detail about my qualifications. I incorporate and rely on
t h a t a d d i t i o n a l i n f o r m a t i o n h e r e .

14. The acts or omissions principally at issue here occurred from No
vember 15, 2018 through January 2019.
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15. I am qualified to provide expert testimony pursuant to OCGA
24-7 -702 . Tha t i s :

a. In November 2018,1 was licensed by an appropriate regulatory agency
to practice my profession in the state in which I was practicing or
teaching in the profession.

Specifically, in 2018 I was licensed by the State of Florida to practice
medicine. That's where I was practicing medicine in November 2018.

b. In November 2018,1 had actual professional knowledge and experience
in the area of practice or specialty which my opinions relate to —
specifically, the area of:

• Performing an L5-S1 anterior lumbar instrumented fusion

surgery (ALIF)

• Following a spine sxirgery patient in the hospital during recov

ery, and addressing post-operative complications

• Performing surgery to address post-operative complications of

spine siirgery.

c. I had this knowledge and experience as the result of having been regu
larly engaged in the active practice of the foregoing areas of specialty
of my profession for at least three of the five years prior to November

2018, with sufficient frequency to establish an appropriate level of
knowledge of the matter my opinions address.

Specifically, I completed a four-year residency in orthopedic surgery in
1989 at the Medical College of Virgina. I then completed a one-year fel

lowship in spine surgery at Thomas Jefferson University Hospital and
Pennsylvania Hospital. I am Board Certified in orthopedic surgery.

I have been practicing as a spine surgeon continuously for many years,
and I routinely follow my patients after surgery as the primary attend
ing physician. I routinely evaluate whether the patient needs a consul
tation with another specialist and either request the primary attend-
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ing to order the consultation or (where I am the primary attending) or
der the consultation myself.

Summary of Opinions & Factual Basis

16. My principal opinions are as follows. I may elaborate on them at depo
s i t i o n .

1. Spine Surgery Task & Requirement — Meticulous placement of
hardware in spine: The standard of care requires a spine surgeon to take
meticulous care in placing bone graft cages, screws, and other hardware in

the spine and to ensure the hardware is properly positioned before ending the
surgery. Where intra-operative imaging is available, the surgeon must use it
to confirm proper placement of hardware before fixing the hardware in place.

Violation: Dr. Frankel violated this requirement by failing to identify the
malpositioning of the L5-S1 implant before screwing it into place. He also vio
lated this requirement by failing to identify the malposition of the implant
and screws — and failing to remedy it — before ending the surgery.

Causation: This violation led Dr. Frankel to inflict injury on Pamela Hay's
spine and neural elements at the L5-S1 level.

Damages: This violation caused Pamela to suffer additional pain and neuro
logical deficits.

ii. Spine Surgery Task & Requirement — Investigation of post-opera
tive complications, and revision of surgical defects: The standard of
care requires a spine surgeon to immediately investigate the source of any
unexpected, severe post-surgical pain and other new neurological deficits.
This t5q)ically (and in Pamela Hay's case) requires radiographic imaging of

the surgical area. The standard of care requires the surgeon to personally ex
amine the images (as opposed to relying solely on a radiologist). Where the

imaging reveals surgical defects, the standard of care requires the surgeon to
act immediately to remedy any surgical error that can be remedied.
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Violation'. Dr. Frankel, Dr. Steven Wray, and Dr. David Benglis each violated
this requirement by failing to investigate the somrce of Pamela's severe pain
and the new or increased numbness in her legs shortly after awaking from
surgery and throughout her hospital stay, and by responding appropriately to
the malpositioning of the L5-S1 implant and screws (which they would have
identified if they had investigated as required).

Causation: This violation allowed the malpositioned hardware to continue in
juring the neural elements at the L5-S1 level. This violation also allowed the
bone graft to continue growing, so that by the time Dr. Frankel performed
any revision surgery, it was unsafe to remove or reposition the cage. That is,
the Defendants' failures to investigate and respond converted what might
have been a temporeiry harm into a permanent harm.

Damages: This violation caused Pamela to suffer additional pain and neuro
logical deficits.

Documents At tached

17. The following documents are attached to this affidavit: (i) a "medical
principles" document, (ii) a chronology based on Pamela Hajr's medical
records, and (iii) a set of timelines based on the records.

18. I understand those documents are intended mainly for the benefit of
the insurance adjusters responsible for evaluating this case, and for the
lawyers who the insurance company will hire.

19. Plaintiffs' counsel created those documents. I have not edited them.

20. I have reviewed the medical-principles document and generally en
dorse the statements there. The principles stated there apply generally to
this case and should be well known to the Defendants themselves, though not

necessarily to the insurance adjusters and lawyers.
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21. In forming my substantive views, I have relied on the medical records
and the radiology images. I have not rehed on the chronology and timelines
as evidence. However, the chronology and timelines do serve as useful refer
ences for many of the facts reflected in the medical records on which I did
rely.

Supporting Literature

22. The medical issues in this case are not novel or obscure, and should not

require research by the Defendants themselves. The medical principles that
apply to this case are presumably well known to the Defendants themselves.

23. However, for the benefit of non-medical personnel involved in the De
fense (attorneys, insurance adjusters, etc), the hterature cited in the attached
medical-principles document, while by no means exhaustive, may help in
evaluating this case.

Misce l laneous

24. To repeat, this affidavit does not exhaust my opinions and of course
does not reflect any opinions I may form later.

25. I hold each opinion expressed in this affidavit to a reasonable degree of
medical probability or certainty; that is, more likely than not.

Kalman D. Blumberg, MD
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KD BLUMBERG, MD 

 
 CURRICULUM VITAE 
 
 
 Kalman D. Blumberg, M.D. 
 
 
OFFICE  
 
 Florida Spine Specialists 
 6000 North Federal Highway   Federal Tax I.D. No:  27-0949204 
 Ft. Lauderdale, FL  33308  License No:   ME0056059 
 Telephone: (954) 771-2551   NPI:                           1346234796 
 Facsimile: (954) 771-2772 
 Cell:               (954) 235-1161 
 
 
PERSONAL 
 
 Born December 23, 1956 in Miami, Florida.  Married with three children.  Interests and 

hobbies include boating and fishing. 
 
EDUCATION 
 
 Fellowship 
 Thomas Jefferson University Hospital & Pennsylvania Hospital; Philadelphia, 

Pennsylvania 
 Spine Surgery; July 1989 – July 1990 
 
 Residency 
 Medical College of Virginia; Richmond, Virginia 
 Department of Orthopaedics and Rehabilitation 
 Orthopaedic Surgery; July 1985 – June 1989 
 
 Internship 
 Medical College of Virginia; Richmond, Virginia 
 Department of Surgery 
 General Surgery; July 1984 – June 1985 
 
 Doctor of Medicine 
 University of Miami School of Medicine 
 Miami, Florida; August 1980 – June 1984 
 
 Bachelor of Science, Engineering 
 Tulane University 
 New Orleans, Louisiana; August 1978 – May 1980 
 
 Technion 
 Israeli Institute of Technology 
 Haifa, Israel; July 1977 – July 1978 

pamelalee
Typewritten Text

pamelalee
Typewritten Text
Exhibit A



KD BLUMBERG, MD 

EDUCATION (Cont.) 
 
 University of Florida 
 Gainesville, Florida; July 1976 – July 1977 
 
 Vanderbilt University 
 Nashville, TN; July 1974 – July 1975 
 
 
CERTIFICATION AND LICENSURE 
 
 Diplomate, American Board of Orthopaedic Surgery 
 MOC current 2014 
 Fellow, American College of Surgeons 
 Licensed in Florida, Virginia, and Pennsylvania 
   
 
PROFESSIONAL APPOINTMENTS 
 
 Broward General Medical Center   
 Holy Cross Hospital 
 Imperial Point Medical Center 
 
 
 
MEMBERSHIP IN PROFESSIONAL ORGANIZATIONS 
 
 American Medical Association 
 Broward County Medical Association 
 Broward County Orthopaedic Society 
 Caducean Society of Greater Fort Lauderdale 
 Florida Medical Association 
 Florida Orthopaedic Society 
 North American Spine Society 
 
 
NATIONAL PRESENTATIONS 
 
 Brooker-Wills vs. Russell-Taylor Femoral Nail; A Prospective 
 Randomized Trail 
 Scientific Presentation American Academy of Orthopaedic Surgeons; Atlanta, GA, 1988 
 Poster Exhibit American Academy of Orthopaedic Surgeons; Atlanta, GA, 1988 
 
 Brooker-Wills Femoral Nail; Technical Difficulties of Insertion 
 Orthopaedic Trauma Association Meeting; Baltimore, MD, November 1987 
  
 Femoral Intramedullary Rods; Clinical performance and Related Laboratory Testing 
 American Society for Testing Materials 
 Cincinnati, OH, May 1987 
 



KD BLUMBERG, MD 

NATIONAL PRESENTATIONS, Continued   
 
 The Pullout Strength of Titanium Alloy MRI Compatible and Stainless Steel MRI 

Incompatible Gardner-Wells Tongs 
 Cervical Spine Research Society; San Antonio, TX, November 1990 
 Scientific Presentation American Academy of Orthopaedic Surgeons; Anaheim, CA, March 

1990 
 
 
PUBLICATIONS AND PRESENTATIONS 
 
 "The Brooker-Wills Femoral Nail: Technical Difficulties and Their Avoidance," 
 Intramedullary Rods: Clinical Performance and Related Laboratory Testing, ASTM STP 

1008, J.P. Harvey, A.U. Daniels and R.F. Games, Eds., American Society for Testing and 
Materials, Philadelphia, PA., 1989, pp. 119-129. 

 Kalman D. Blumberg, M.D.; G.A. Hanks,M.D.;  
 W.C.Foster, M.D.; J.A. Cardea, M.D. 
 
 "A Comparison of the Brooker-Wills and Russell-Taylor Nails in Fractures of the 

Femoral Shaft" 
 JBJS, No. 7, 72-A, pp. 1019-1024, 1990 
 Kalman D. Blumberg, M.D.; W.C. Foster, M.D.; J.F. Blumberg, et.al. 
 
 "Presentation and Treatment of Pyogenic Vertebral Osteomyelitis" 
 Symposium on Infections of the Spine, Seminars in Spine Surgery, accepted for 

publication, Dec. 1990. 
 Kalman D. Blumberg, M.D. and R.A. Balderston, M.D. 
 
 "Infection in Spine Surgery"   
 An, H., Balderston, R.A. (eds.): Complications of Spinal Surgery, accepted for publication. 
 Kalman D. Blumberg, M.D. and R.A. Balderston, M.D. 
 
 "Cervical Spondylitic Myelopathy, Surgical Indications" 
 Harry N. Herkowitz (ed.), Spine, 3rd Edition, accepted for publication. 
 Kalman D. Blumberg, M.D. and F.A. Simeone, M.D. 
 
 “The Effects of Mesenchymal Stem Cells on Cervical and Lumbar Fusions” 
 Poster at Society for Minimally Invasive Spine Surgery Annual meeting Miami, FL 9/2012 
 And at Orthopedic Research Society Annual Meeting San Antonio, TX 1/2013 
 

 
HONORS AND AWARDS 
 
 Medical Doctor degree with research distinction from  
 University of Miami School of Medicine 
  
 Member of Tau Beta Phi National Engineering Honor Society 
  
 Cum laude honors Tulane University 
  
 Bachelor of Science Biomedical Engineering with Departmental Honors 



KD BLUMBERG, MD 

RESEARCH 
 
 Medical College of Virginia 
 The Brooker-Wills Femoral Nail:  
 Technical Difficulties of Insertion 
 Brooker-Wills vs. Russell-Taylor Femoral Nail:  A Prospective Randomized Trail 
 
 University of Miami School of Medicine 
 American Heart Association research grant  
 Lysyl Crosslinks and Arterial Mechanics 

  Desmosine and Pyridinoline Densities and the Biophysical Properties of Aortic  
  Elastin and Collagen 

 Lysyl Crosslinks and heart valve leaflet biomechanics 
     
 Tulane University 
 Correlation of Brain Stem Auditory Evoked Potentials and Intracranial Pressure in Cats 
 
 Vanderbilt University 
 Design and Construction of EMG biofeedback Modules For Use in Rehabilitation of Stroke 

Patients 
 
 
LECTURES 
   
 "Oh, My Aching Back" 
 Holy Cross Hospital Community Lecture Series, Ft. Lauderdale, FL  
 November 1996 
 
 Lecture Series, North Ridge Medical Center Community, Ft. Lauderdale, FL  
 September 1997 
 
 "Evaluation and Treatment of Low Back Disease" 
 Broward Association of Rehabilitation Nurses, Ft. Lauderdale, FL   
 September 1997 
 
 "HIV and Domestic Violence Updates 1997," North Ridge Medical Center  
 September 1997 
 
 "The Spine  -  Current Concepts of Treatment," Palm Beach, FL  
 September 1997 
 
 "Common Back Disorders," North Ridge Medical Center Community Lecture Series 
 Ft. Lauderdale, FL, March 1997 
 
 "Low Back Disease," Imperial Point Medical Center Lecture Series,  
 Ft. Lauderdale, FL,  December 1996 
 
 "Arthritis Can Hit Even (if you're) Young," Tamarac, FL  
 October 1998 
 
 “Spine Surgery,” South Florida Case Managers, Hollywood, FL, 
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 January 8, 2003 
LECTURES, Continued 
 
 “Spine Surgery,” B.A.R.N. Association Meeting 
 Drs. Jeffrey B. Cantor & Kalman D. Blumberg, February 18, 2003 
  
 “Spinal Stenosis,” North Ridge Medical Center, Ft. Lauderdale, FL 
 March 24, 2003 
 
 “Spinal Stenosis,” JM Family Enterprises, Deerfield Beach, FL 
 October 8, 2003 
 
 “Back Pain,” Comcast Newsmakers, Ft. Lauderdale, FL 
 February 20, 2004   
 

“Back Pain,” Holy Cross Hospital, Dinner with the Doctors, Ft. Lauderdale, FL 
March 10, 2004 

 
 “Back Pain,” North Ridge Auditorium, Fort Lauderdale, FL 
 March 24, 2004 
 
 “New Techniques in Spine Surgery,” Corvel, Ft. Lauderdale, FL 
 July 28, 2005 
 

“Total Disk Replacement,” North Ridge Medical Center, Ft. Lauderdale, FL  
October 3, 2005 
 
“Total Disk Replacement,” Publix and Seniors, Ft. Lauderdale, FL 
January 17, 2006 

 
 
POST-GRADUATE COURSEWORK / CME 
 

American Academy of Orthopaedic Surgeons Annual Meeting, Orlando, FL 
February 1995 

 
AIDS Conference, Ft. Lauderdale, FL, April 1995 
 
Domestic Violence, Ft. Lauderdale, FL, October 1995 
 
Physicians Update: Risk Management, HIV/AIDS and Blood-borne Pathogens,  
Ft. Lauderdale, FL, November 1995 

 
Physicians Certification for Workers' Compensation, Ft. Lauderdale, FL  
June 1996 
 
Orthopaedic Trauma Association Annual Meeting, Boston, MA, September 1996 
 
THE SPINE: Current Concepts and Treatment, Palm Beach, FL, September 18-21, 1997 
 
Open and Minimally Invasive Surgery of the Lumbar and Thoracic Spine,  
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Memphis Tennessee, February, 1998. 
 

POST-GRADUATE COURSEWORK / CME, Continued 
 
Coding and Compliance for Spine Practices, Ft. Lauderdale, FL, March 1998 
 
Current Concepts in Spinal Endoscopy, Memphis, TN., July 17, 1999 
 
“15th Annual Meeting” of North American Spine Society, New Orleans, LA 
October 25-28, 2000  
 
Controversies & Challenges in Spinal Surgery, Naples, FL., December 9-10, 2000 
 
North American Spine Society, Washington State Convention and Trade Center  
November 1-3, 2001 
 
Innovations, Challenges and Controversies in Spine Surgery, Jackson Hole, WY 
July 27-28, 2001 
 
“Inflatable Bone Tamp Technology,” Kyphon, Sarasota Memorial Hospital, Sarasota, FL,  
January 11, 2002 
 
“2000 Adult Spine Examination,” American Association of Orthopaedic Surgeons, 
Rosemont, IL, April 29, 2002 
 
“2000 Musculoskeletal Trauma Examination,” American Association of Orthopaedic 
Surgeons, Rosemont, IL,  April 29, 2002 

 
“Emerging Concepts in Spine Surgery:  Controversies and Challenges in the Spine 
Surgeon’s Practice,”  Key Largo, FL., May 3-4, 2002 
 
“Minimal Access Spinal Technologies Hands-on Lab”, Memphis, TN, May 17, 2002 
 
“ACSS Challenge of the Spine:  A Comprehensive Neurosurgical Orthopedic Course,” 
University of Texas Medical Branch, Galveston, TX, October 21, 2002 
 
North American Spine Society, 18th Annual Meeting, San Diego, CA  
October 21-25, 2003. 

 
“2nd Annual Dynamic Spine Stabilization,” Texas Health Research Institute  
November 15, 2003 
 
“Techniques for Fixation in the Cervical and Thoracic Spine,” Fort Lauderdale, Florida 
December 5, 2003 
  
“Innovative Techniques in Spine Surgery,” Organization for Spinal Teaching and 
Research/Spine Technology Education Group, Los Cabos, Mexico, August 4-7, 2004 
 
“Charite’ Artificial Disc Comprehensive Training Program,” Endo-Surgery Institute, Center 
for Spine Arthroplasty, Cincinnati, Ohio, November 10, 2004. 
 

           “Medical Error Prevention and Root Cause Analysis,” CME Resource, February, 2006 
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POST-GRADUATE COURSEWORK / CME, Continued 
 
“Domestic Violence:  The Florida Requirement,” CME Resource, February, 2006 
 
“HIV/AIDS:  Epidemic Update for Florida,” CME Resource, February, 2006 
 
“Eating Disorders,” CME Resource, February, 2006 
 
“Vaccinia:  The Vaccine That Protects Against Smallpox,” CME Resource 
February, 2006 

 
“Patients Requiring Permanent Pacemakers,” CME Resource, February, 2006 
 
“Hepatitis Viruses,” CME Resource, February, 2006 
 
“A Review of Interventional Radiology,” CME Resource, February, 2006 
 
“Clinical Management of Atrial Fibrillation” CME Resource, February, 2006 
 
“Care of the Pediatric Trauma Patient, CME Resource,” April, 2008 
 
“Clinical Management of Patients with Ventricular Arrhythmias,” April, 2008 
 
“HIV/AIDS:  Epidemic Update,” CME Resource, April, 2008 
 
“Medical Error Prevention and Root Cause Analysis,” CME Resource, April, 2008             
 
“Domestic Violence:  The Florida Requirement,” CME Resource, April, 2008 
 
“Medical Ethics for Physicians,” CME Resource, April, 2008 
 
“Sepsis:  Diagnosis and Management,” CME Resource, April, 2008 
 
“Pain Management, Palliative Care and Treatment of the Terminally Ill, “ April, 2008” 
 
2009 Annual Meeting, American Association of Orthopaedic Surgeons, Las Vegas, NV,  
February 25-28, 2009 
 
Federation of Spine Associations, Las Vegas, NV, February 28, 2009 
 
American Association of Orthopaedic Surgeons, “EMR and Other Technologies – 
Revolutionary Change in Orthopaedic Practice,” June 11-13, 2010 
 
American Association of Orthopaedic Surgeons, “Adult Spine Scored and Recorded Self-
Assessment Examination of 2009,” August 15, 2010 
 
North American Spine Society – 25th Annual Meeting, Orlando, FL, October 5-9, 2010 
 
Cervical Spine Research Society – Instructional Course, Charlotte, NC, December 1, 
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2010 
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POST-GRADUATE COURSEWORK / CME, Continued 
 
2010 Annual Meeting Cervical Spine Research Society, Charlotte, NC, December 2-4, 
2010 
 
 
American Association of Orthopaedic Surgeons, “Musculoskeletal Trauma Scored and 
Recorded Self-Assessment Examination,”December 5, 2010 
 
American Association of Orthopaedic Surgeons, Board Maintenance of CertificationTM   

Preparation and Review (East), November 17-19, 2011 
 
“Orthbullets MOC Daily Study Plans,” CME Resource, September, 2013 
 
“#91331 Medical Error Prevention and Root Cause Analysis,” CME Resource,  
November, 2013 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 



Medical Principles 

Case: Pamela Hay 
 
 

Anatomy of the spine generally 

1. The human brain is connected to the body through the spinal cord. 

2. The spinal cord runs down the body through a canal in the bony spinal column. 

3. The spinal column consists of multiple bony vertebrae separated by spongy 
intervertebral disks. 

4. The spinal column in the neck, above the ribs, is called the cervical spine. The 
spinal column at the level of the ribs is called the thoracic spine. The spinal 
column below the ribs, connecting to the pelvis, is called the lumbar spine. 

5. Toward the bottom of the thoracic spine, the spinal cord fans out into separate 
bundles collectively called the “cauda equina.” 

6. Each individual vertebra consists of an anterior vertebral body (in front of the 
spinal cord), posterior elements (behind the spinal cord), and pedicles (to the 
sides of the spinal cord). 

7. Together, the parts of the bony vertebrae encircle the spinal cord and form the 
canal through which the spinal cord and cauda equina run. The hole in the 
middle of each individual vertebra, where the cord or cauda equina passes 
through, is called the vertebral foramen. 

8. At the various levels of the spine, nerve roots from the spinal cord emerge 
through openings in the spinal column — the intervertebral or neural foramina. 

9. Where the nerve roots exit the spinal column, they connect with networks of 
nerves that run to various organs and tissues of the body — combining to 
connect the brain to the body as a whole. 

10. The nerves connecting the brain to the body serve multiple functions. Some 
nerves send sensation signals up to the brain — allowing us to feel pleasure and 
pain. Some nerves control muscles, allowing us to move our bodies intentionally. 
Some nerves control organs without our conscious awareness. 



Spondylolisthesis and degenerative disk disease 

11. “Spondylolisthesis” refers to a misalignment of two vertebrae — where one 
vertebra has moved abnormally forward or backward compared to an adjacent 
vertebra. 

12. Spondylolisthesis can narrow the vertebral foramina that form the spinal canal, 
thereby compressing the spinal cord or cauda equina. Narrowing of an opening 
for a neural element is called “stenosis.” 

13. Stenosis of a vertebral foramen can cause pain and neurological deficits — 
including numbness, tingling, weakness, or impairment of normal organ 
function. 

14. Spondylolisthesis often occurs in tandem with degenerative disk disease. 

15. Degenerative disk disease involves the breakdown of the intervertebral disk due 
to aging and wear and tear. 

16. A degenerating disk may flatten and bulge. This may reduce the height between 
two adjacent vertebrae, narrowing the foramina. The bulging disk may directly 
impinge on the intervertebral foramina. These changes can compress the nerve 
roots passing through the intervertebral foramina. 

17. A degenerating disk and/or spondylolisthesis may occur in tandem with arthritic 
changes in the joint where the posterior elements of adjacent vertebrae join 
together to control the movement of the spine. (This joint may be called the 
“facet joint,” “apophysial joint,” or “zygapophysial joint.”) 

18. Arthritic changes at the facet joint may include abnormal bone growth that 
impinges on the intervertebral foramina and compresses the nerve roots. 

19. Spondylolisthesis and degenerative disk disease, separately or in combination, 
may cause pain and neurological deficits. 

20. A variety of potential surgical operations have been developed to remedy pain 
and neurological deficits arising from spondylolisthesis and/or degenerative disk 
disease. 

Surgery principles 

21. Spine surgeries vary in how extensive or invasive they are, but any spine 
surgery is a major surgery. 

22. Any spine surgery poses significant risks to the patient. 



23. Surgery at the spine carries the risk of injuring the neural elements near the 
site of the surgery. 

24. Surgical injury to the spinal cord, cauda equina, or nerve roots can injure the 
patient catastrophically. 

25. Surgical injury to the spinal cord, cauda equina, or nerve roots can cause the 
patient severe, permanent pain and neurological deficits. 

26. To get to the spine, a surgeon must cut through some tissues and move other 
tissues or organs out of the way. 

27. The difficulty of getting to the spine safely varies depending on which part of the 
spine is involved and which angle (front, back, side, etc.) the surgeon approaches 
the spine from. 

28. Repeated surgeries to the same area of the spine may increase the risk of 
surgical injury to the patient, in part because of the presence of scar tissue. 

29. Spine surgery should be offered to a patient only if more conservative therapies 
are unable to provide adequate relief. 

30. To recommend a specific spine surgery, the surgeon must first identify the 
specific source of the pain or deficits to be remedied. 

31. In recommending a specific spine surgery, the surgeon must carefully consider 
whether that surgery is likely to be safe and effective for the patient. 

32. In performing surgery on the lumbar spine, the surgeon must exercise special 
caution to avoid nerve root injury from a screw, excessive nerve root retraction, 
and neural injury due to malpositioned interbody devices. 

33. When placed too medially or into a foramen, a screw can cause direct mechanical 
damage to nerve roots or cord. 

34. A malpositioned graft in the canal space may cause cord compression or cauda 
equina syndrome. 

35. In performing a spine surgery, the surgeon must act with meticulous care to 
avoid damaging the neural elements at or near the surgical site. 

36. In placing bone graft cages, screws, or medical devices in or on the spine, the 
surgeon must act with meticulous care to position the devices properly. 



37. Modern operating rooms for spine surgery typically are equipped to take x-ray 
images of the patient from different angles, without having to move the patient. 
Some operating rooms are equipped for intraoperative CT scans. 

38. A spine surgeon placing a bone graft cage in the spine must confirm proper 
placement of the device with intraoperative imaging, before fixing the cage in 
place. 

39. A spine surgeon intending to use screws to fix an implant into the spine must 
ensure that the screws are not long enough to protrude into an intervertebral 
foramen or into the neural foramen. 

40. After fixing a bone graft cage or screws into the spine, the surgeon must confirm 
proper placement with intraoperative imaging. 

41. In using intraoperative imaging to confirm proper placement of medical devices, 
the surgeon must examine the images carefully and must take additional images 
if necessary to get a clear view of the position of the screws relative to the 
foramina. 

42. Intraoperative neurological monitoring (IOM) during spinal procedures is used 
to monitor spinal cord and nerve function and alert the surgeon to any 
compromise of such. 

43. IOM usually involves a combination of somatosensory evoked potentials (SSEP), 
free-run and stimulated electromyography (EMG), and motor evoked potentials 
(MEP). 

44. Intraoperative EMG lets the surgeon know if a nerve root is irritated. 

45. A spine surgeon should use IOM in any surgery involving a significant risk of 
intraoperative neurological injury detectable by IOM. 

46. If intraoperative imaging or neurological monitoring indicates that the surgeon 
has positioned a device improperly in the spine, the surgeon must remove and/or 
reposition the device before ending the surgery. 

47. Where the surgery causes new injury, it is important to remedy the injury 
during the surgery, if feasible. Repeat surgeries bring greater risks to the 
patient, in part because of scar tissue that forms inside the body, each time a 
surgeon cuts into the body. The scar tissue can make a repeat surgery more 
difficult and less effective, and the scar tissue can cause other medical problems 
for the patient. 



Post-operative care 

48. Postoperative complications are always possible and can be devastating for the 
patient. The surgeon must ensure diligent monitoring of the patient in the 
immediate post-operative period and promptly address complications. 

49. Before and after spine surgery, the surgeon should perform a careful neurologic 
examination, to identify any postoperative neurological deficit. 

50. A spine surgeon should order post-operative neuro- and vascular monitoring, 
and make sure that the nursing staff understands the importance of and 
specifically which groups of muscles or distal pulses need to be monitored. 

51. In the event of unexpected postoperative pain, the surgeon should perform a 
neurologic examination to attempt to localize any new deficits. 

52. A spine surgeon must never disregard inappropriate or increasing complaints of 
pain, as this might be one of the first signs of a possible lurking disaster such as 
an epidural hematoma. 

53. In the event of unexpected postoperative pain, with a normal or unchanged 
neurologic examination from the preoperative baseline, an imaging study should 
be obtained immediately to investigate any possible operative complication. 

54. Any new neurologic deficit, especially if it is focal and localizes to the operative 
region, should be immediately evaluated with postoperative imaging. 

55. Postoperative investigatory imaging should be obtained in a timely manner, 
because a reversible condition could be identified. An MRI or CT should be used 
to determine if the new neurologic deficit is a result of a hematoma, a misplaced 
implant, or an inadequate decompression. 

56. If postoperative imaging reveals a new injury that may be surgically reversible, 
the surgeon should, if safe, perform an exploratory surgery and, if possible, 
remedy the new deficit. 

57. A surgeon must not wait months to remedy a surgical error that could have been 
remedied during the initial surgery or later the same day. 
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CASE CHRONOLOGY FOR EXPERTS 
PAMELA HAY CASE 

Notes 

Please do not rely on this chronology for any substantive purpose. In forming your substantive 
views, please rely only on the underlying records themselves. We have tried to include many of 
the facts in this chronology, but it is necessarily incomplete. Additionally, while we have tried to 
ensure its accuracy, errors may have slipped in.  

We provide this chronology only to make it easier to navigate the voluminous records and to 
provide a concise, chronological reference sheet for at least some of the relevant facts. 
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 Before the Nov 15, 2018, Surgery  

November 2017 through August 2018 

1. In November 2017, Pamela Hay — then 66 years old — underwent surgery for a right 
knee replacement.  

• WMG 3 (screenshot below) 

 

2. Some months after that, Pamela began suffering pain in her low back and legs. Pamela 
tolerated the pain for months, before eventually going to Dr. Di Cui — a physical medicine & 
rehab doctor — in June 2018. 

• TEC 125 
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• Dr. Cui bio at https://providers.emoryhealthcare.org/provider/Di+Cui/777924  

3. In May 2018, before seeing Dr. Cui for the low back and leg pain, Pamela underwent 
surgery for a right shoulder replacement in May 2018. 

• WMG 3 (screenshot above) 

4. On June 15, 2018, Pamela saw Dr. Di Cui to address the low back and leg pain. 

• TEC 125 (screenshot above) 

5. Years earlier, Pamela had undergone spine surgery for pain in her back and legs. In 2004, 
Pamela had undergone an L4-5 laminectomy and fusion. Pamela got significant pain relief from 
that surgery.  

• TEC 125 (screenshot above) 

6.  At the June 15 visit with Dr. Cui, Pamela hoped that lidocaine injections would suffice to 
alleviate her pain. Dr. Cui administered injections and ordered a lumbar MRI. 

• TEC 127 
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7. On July 10, 2018, Pamela had a lumbar MRI. Dr. Amit Saindane interpreted the MRI 
images. 

• TEC 228-29 

 

8. Dr. Saindane found no abnormalities in Pamela’s conus or cauda equina.  

• TEC 229 

  

9. Dr. Saindane found “minimal” spondylolisthesis at the L2-L3 level and at the L5-S1 level.  

• TEC 228 

  

10. Dr. Saindane found mild loss of disc space height at the L2-L3 level and the L3-L4 level. 

• TEC 229 
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11. Dr. Saindane found a small disc protrusion at the L1-L2 level with minimal contact with 
the descending left L2 nerve root.  

• TEC 229 (screenshot below) 

12. Dr. Saindane found circumferential disc bulges at the L2-L3 level and at the L3-L4 level, 
with mild or moderate foraminal narrowing. 

• TEC 229 (screenshot below) 

13. Dr. Saindane found facet arthropathy at the L2-L3 level, the L3-L4 level, and at the L4-L5 
level. Dr. Saindane found “severe” facet arthropathy at the L5-S1 level. 

• TEC 229 

 

14. Dr. Saindane concluded that the prior spine surgery and fusion at the L4-L5 level 
contributed to some of the abnormalities at the L3-L4 level and the L5-S1 level. 

• TEC 229 

 

15. On July 10, after the MRI, Pamela saw Dr. John G. Heller, an orthopedic spine surgeon. 

• TEC 240 
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• Dr. Heller bio at: 
https://providers.emoryhealthcare.org/provider/John+G+Heller/778104  

16. Pamela was still suffering serious pain in her low back, as well as aching, tingling, and 
numbness in her left leg.  

• TEC 240 

 

 

 

17. Pamela had tried injections, chiropractic treatment, and acupuncture. She was taking 
muscle relaxers and pain medications. 

• TEC 241 
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18. Dr. Heller performed an examination. His lumbar examination revealed weaknesses in 
both of Pamela’s legs and feet, as well as abnormal deep tendon reflexes in both legs. Dr. Heller 
performed a sensory exam, which he found normal for the dermatomes associated with spine 
levels L2 through S1.  

• TEC 243 

 

19. Dr. Heller reviewed the MRI images taken the day of his examination, and he agreed with 
Dr. Saindane’s interpretation. 

• TEC 243-44 

 

  

20. Dr. Heller diagnosed Pamela with multi-level lumbar disc degeneration, Grade 1 
spondylolisthesis at L5-S1, foraminal stenosis at L4-L5, and stenosis at L3-L4. 

• TEC 244 
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21. Dr. Heller recommended conservative treatment — injections for pain, and physical 
therapy. He recommended postponing surgery as long as possible. 

• TEC 244 

 

22. After his July 10 examination of Pamela, Dr. Heller wrote a letter to Dr. Cui. Dr. Heller 
emphasized that a spine surgery at Pamela’s then-current age (nearing 67) would present a more 
difficult recovery than Pamela had faced after her previous spine surgery in 2004. Dr. Heller 
emphasized his recommendation to forestall surgery as long as possible. 

• TEC 245-47 

 

 

 

23. On August 2, 2018, Pamela underwent a facet injection for pain control. 

• TEC 285 
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24. On August 16, 2018, Pamela saw Dr. Cui again.  

• TEC 340 

 

25. The injections had not helped much, and Pamela asked for an outside spine surgery 
consultation. Dr. Cui agreed to make a referral. Dr. Cui also noted the possibility of a spinal cord 
stimulator, if further injections did not help Pamela. 

• TEC 340, 42 

 

 

26. On August 30, 2018, Pamela underwent a bilateral L5-S1 transforaminal epidural steroid 
injection. 

• TEC 365 
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October through November 14, 2018  

27.  On October 15, 2018, Pamela saw Dr. Roger Frankel, a neurosurgeon affiliated with 
Piedmont Hospitals. Dr. Cui had referred Pamela to Dr. Frankel. 

• PHC 26 

 

• Dr. Frankel bio: https://doctors.piedmont.org/provider/Roger+Herman+Frankel/390400  

28. Dr. Frankel performed a neurological examination, noting multiple abnormalities.  

• PHC 29 

 

29. Dr. Frankel reviewed the July 10 lumbar MRI and accompanying report.  
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• PHC 29-30 

 

 

30. Dr. Frankel diagnosed Pamela with spondylolisthesis and planned to obtain x-rays and a 
CT scan in order to formulate a surgical plan. 

• PHC 30 

 

31. On October 31, 2018, Pamela saw Dr. Frankel again, to review a new lumbar CT. 

• PHC 36 

 

32. Dr. Frankel noted spondylolisthesis at L5-S1, and loss of disc height at L2-L3 and L3-L4. 
Dr. Frankel concluded that Pamela’s symptoms arose from disc collapse and foraminal stenosis 
at L5-S1. Dr. Frankel recommended a lift at that level. 

• PHC 36 
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33. On November 2, 2018, Pamela returned to Dr. Frankel’s office. Nurse Practitioner Jane 
Yoffe wrote a History & Physical, which Dr. Frankel later co-signed. 

• PH 12-16 

 

34. NP Yoffe discussed an ALIF with Pamela. 

• PH 15-16 

 

 

35. According to the records, at least, on November 9, 2018, Pamela again saw NP Yoffe to 
discuss the surgery treatment plan — a week after a similar visit on November 2. 

• PHC 39-43 
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 Surgery: Thursday, November 15, 2018  

36. On Thursday, November 15, 2018, Pamela went to Piedmont Hospital at 1968 Peachtree 
Road NW in Atlanta.  

• PH 6 

 

 

37. Dr. Frankel, a neurosurgeon, was to perform an ALIF surgery (anterior lumbar 
instrumented fusion) and discectomy at the L5-S1 level of Pamela’s spine. 

• PH 6-7 
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38. Dr. Frankel began the operation at 0758 hours. 

• PH 83 

 

39. During the procedure, Dr. Frankel and staff took seven static fluoroscopy images.  

• PH 133 

 

40. At 0813 hours (08:13:38 and 08:13:58), Dr. Frankel took two x-ray images showing the 
anterior exposure. 

• See DICOM images and metadata 
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41. At 08:14:50 hours, Dr. Frankel took a fluoro image of the spine, before testing or sizing the 
implant. 

• See DICOM images and metadata 
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42. About 8 minutes later, at 08:22:44 hours, Dr. Frankel took a fluoro image showing the 
spacer in the L5/S1 disk space. 

• See DICOM images and metadata 

 

43. Nine minutes after that, the next fluoro image shows the implant with all three screws in 
place. 

• See DICOM images and metadata 
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44. At 08:38:44 hours, Dr. Frankel took an AP x-ray showing the implant and screws already 
fixed in place. 

• See DICOM images and metadata 

 

45. At 08:39:26 hours, Dr. Frankel took the final intra-operative x-ray, again showing the 
implant and screws in place. 

• See DICOM images and metadata 
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46. At 0913 hours, hospital staff transported Pamela to the PACU.  

• PH 83 (image above) 

47. Simultaneously, at 0913 hours, NP Jane Yoffe ordered lumbar x-rays, noting the clinical 
indication as “Postop evaluation.” 

• PH 134 

 

48. At 0915 hrs, PACU Nurse Allison Witmer recorded initial observations of Pamela. Nurse 
Witmer recorded that Pamela was awake & alert, her pain level was a 9, her blood pressure was 
189/87, she had full strength in her extremities, and she had full sensation without numbness in 
her legs. 
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• PH 499 

 

• PH 508 

 

49. At 0915 hours, NP Yoffe ordered IV narcotics for Pamela — hydromorphone, 0.2 mg. 
Nurse Witmer administered the first dose at 0926 hours. 

• PH 145-46 
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50. At 0925 hours, Nurse Witmer again noted a pain score of nine and high blood pressure. 

• PH 499 

 

• PH 508 
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• PH 558 

 

51. At 0941 hours, Nurse Witmer again noted a pain level of 9. 

• PH 499 (image above) 

52. At 0947 hrs, radiologist Dr. Rounak Bafana interpreted the post-op x-rays. He wrote, 
“Hardware appears well seated.” 

• PH 134 
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53. At 0948 hours, Dr. Roger Frankel wrote a post-op progress note: “Patient complains of 
exacerbation of leg pain. Strength good. Will start gabapentin and decadron.”  
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• PH 28 

 

54. Dr. Frankel ordered no imaging to investigate the problem. 

• PH 28 (image above) 

55. Dr. Frankel did not take Pamela to the Operating Room to reposition the misplaced 
hardware. 

• PH 28 (image above) 

56. Dr. Frankel did enter the order for gabapentin. 

• PH 142 

 

57. Between 0941 and 1230 hours, Pamela continued to have severe pain, though mitigated by 
pain medication. 

• PH 499 
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58. At 0948 hours, NP Yoffe entered an order for a steroid injection (dexamethasone, 4 mg) 
four times daily for a day. 

• PH 138 

 

59. From 0915 hours to 1300 hours, the nursing flowsheets state that Pamela had full 
sensation and no numbness in her legs. 

• PH 506, 508 
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60. At or around 1229 hours, Pamela was taken from the PACU to Room 441, and Nurse Amy 
Farnam gave an SBAR (Situation-Background-Assessment-Recommendation) report to the floor 
nurse, Jackie Porter, RN. 

• PH 501 

 

61. At 1258 hours, NP Yoffe entered an order for methocarbamol — a muscle relaxer and 
pain-blocker, 750 mg tablet three times daily. Nurse Jacquelyn Porter administered the first 
dose at 1509 hours. 

• See https://www.drugs.com/methocarbamol.html  

• PH 148 

 

 

62. At the same time, 1258 hours, NP Yoffe also entered an order for oxycodone — a narcotic 
pain medication, 10 mg tablet every four hours as needed. Nurse Porter administered the first 10 
mg dose at 1717 hours. 

• PH 154-55 

 

 

63. Simultaneously, at 1258 hours, NP Yoffe entered an order for oxycodone 5 mg tablet every 
four hours as needed. Nurse Princess Johnson administered the first dose under this order at 
2117 hours, as a 40 mg dose. 

• PH 155-56 
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64. At 1258 hours, NP Yoffe also entered an order for prednisone, 4 mg tablet every morning. 
Prednisone is a corticosteroid. One of its functions is to reduce inflammation and pain that may 
be caused by inflammation. Nurse Vernetta Younger administered the first dose on 11/16/2018 at 
0921 hours. 

• See https://www.webmd.com/arthritis/prednisone-arthritis 

• PH 156 

 

 

65. At 1748 hours, Pamela complained to Nurse Jacquelyn Porter about worsening numbness 
in her legs. Nurse Porter made a phone call to Nurse Practitioner named Laura to inform her of 
Pamela’s changing condition. NP Laura provided no new orders, but told Nurse Porter to call if 
Pamela’s neurological condition worsened.  

• PH 508 

 

66. Despite Nurse Porter’s specific comment about the numbness in Pamela’s legs and feet, 
after the shift change, Nurse Princess Johnson recorded “flowsheet” notes indicating that Pamela 
had “full sensation” in both lower extremities. Nurse Johnson entered these notes at 1930 hours 
and again at 2330 hours.  

• PH 503 
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67. About 2-1/2 hours after Nurse Porter called NP Laura — at around 2018 hours — Dr. 
Frankel examined Pamela. Dr. Frankel noted that Pamela complained of numbness and tingling 
in the legs. Pamela had diminished sensation from the mid lower leg down to the feet. This 
numbness interfered with her ability to balance when she stood up. Dr. Frankel wrote that 
Pamela had mild nerve apraxia “likely” due to manipulation and mild stretch with placement of 
the intervertebral implant. Dr. Frankel’s “Plan” was that Pamela would “likely” improve 
“spontaneously.” 

• PH 29 

 

68. Dr. Frankel did not examine Pamela again for the remainder of this hospitalization, which 
lasted another six days, until November 21. 

• See records generally  

Inpatient Recovery: Nov 16-21, 2018 

Friday, November 16, 2018 

69. The morning after the surgery, at about 0618 hours, Dr. Jay Steven Miller examined 
Pamela. Dr. Miller was the general surgeon who performed the opening for the ALIF that Dr. 
Frankel performed. Dr. Miller wrote that Pamela had parasthesia — abnormal sensation — in 
her feet. 

• PH 29 
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70. At 0908 hours that morning, NP Jane Yoffe examined Pamela. NP Yoffe worked with Dr. 
Frankel. In her Progress Note, NP Yoffe noted that Pamela had “new numbness to bottom of 
feet.” NP Yoffe wrote that the numbness was “felt to be related to stretching of nerves during 
surgery.” 

• PH 30-32 

 

 

71. At about 1047 hours on November 16, Physical Therapist Jennifer Lynn Pauley came to 
Pamela’s room to perform an initial assessment. Pamela had significant numbness in both legs 
and could not feel her feet on the ground. 

• PH 70-76 



Chronology for Experts 
 

Page 29 of 48 
 

 

72. Neither Dr. Frankel nor any of his neurosurgical partners examined Pamela on November 
16. 

• See records generally 

Saturday, November 17, 2018 

73. At about 1033 hours on the morning of November 17, Dr. Steven Wray visited Pamela in 
her hospital room. Dr. Wray is a neurosurgeon and a partner of Dr. Frankel. Dr. Wray noted that 
Pamela was crying and had paresthesias of her left leg. Dr. Wray wrote that it was “likely” 
related to restoration of intervertebral height. Dr. Wray told Pamela that it is common to have 
nerve root irritation after ALIF surgery, and that Pamela’s symptoms would improve with time. 

• PH 32 
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Sunday, November 18, 2018 

74. At 0820 hours on Sunday, November 18, Dr. Wray visited Pamela in her hospital room. 
Dr. Wray again noted that Pamela was crying and in severe pain. Dr. Wray noted that Pamela 
was not walking but could stand with assistance from a physical therapist and use a rolling 
walker.  

• PH 33 

 

Monday, November 19, 2018 

75. At 0804 hours on Monday, November 19, Dr. David Benglis visited Pamela in her hospital 
room. Dr. Benglis is a neurosurgeon and a partner of Dr. Frankel. Dr. Benglis noted Pamela’s 
numbness of legs and feet.  

• PH 33-34 
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76. At 1206 hours, NP Jane Yoffe visited Pamela. NP Yoffe noted that Pamela had difficulty 
walking due to numbness on the bottoms of both feet.  

• PH 36 

 

Tuesday, November 20, 2018 

77. At 0529 hours on Tuesday, November 20, 2018, Dr. Benglis visited Pamela in her hospital 
room. Dr. Benglis noted that Pamela was having significant difficulty with balance when 
walking.  

• PH 36 

 

78. At 0911 hours, NP Yoffe visited Pamela. NP Yoffe noted that Pamela had ongoing left hip 
and leg pain, which had required IV pain medication the previous day. NP Yoffe also noted 
intermittent burning in Pamela’s right foot.  

• PH 36 
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Wednesday, November 21, 2018 

79. In the afternoon of Wednesday, November 21, 2018, Dr. Frankel discharged Pamela to a 
skilled nursing facility.  

• PH 6 

 

Aftermath & Revision Surgeries 

December 2018 

80. On December 17, 2018 — about a month after the ALIF surgery — Pamela saw Dr. 
Frankel again. Pamela continued to suffer neurological pain and numbness in her lower legs. 
She was using a walker due to pain and unsteadiness.  

• PHC 56 
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81. On December 18, 2018, a lumbar MRI was performed. 

• DICOM images and metadata 
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January 2019 

82. On January 3, 2019, Pamela went to the Interventional Radiology department at 
Piedmont Hospital Atlanta. 

• PH 606 

 

83. Pamela was referred there by NP Jane Yoffe, from Dr. Frankel’s neurosurgery practice. 

• PH 606 

 

84. Pamela was there for a myelogram of her lumbar spine. 

• PH 607 

 

85. A myelogram is an x-ray or CT scan of the spinal canal, using contrast dye injected into 
the spinal column. 

• RFA 

• Expert — Blumberg 

• https://www.hopkinsmedicine.org/health/treatment-tests-and-therapies/myelogram  

86. Radiologist Dr. Michael Lanfranchi interpreted the CT study. Dr. Lanfranchi noted that: 
“The L5-S1 interbody cages is positioned more posteriorly than typically seen and extends into 
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the ventral spinal canal/lateral recesses and neural foramina. This could irritate the L5 nerve 
roots. The fixating L5 extends into the posterior cortex of the posterior L5 vertebral body, and 
may protrude beyond it. The S1 fixating screws extend beyond the cortex of the S1 segment, 
protruding into the subarticular zones. These could exert irritate the descending S1 nerve roots. 
There is mild to moderate bilateral neural foraminal stenosis.” 

• PH 656-57 

 

87. On January 7, 2019, at 1430 hours, Pamela saw Dr. Frankel. Dr. Frankel noted Pamela’s 
continuing leg pain and numbness. He wrote that imaging so far had revealed no obvious source. 

• PHC 64 

 

88. Dr. Frankel noted the myelogram report. He wrote that “The patient has screw 
malposition likely causing her nerve symptoms.” He suggested surgery to remove “the anterior 
screws,” but did not identify which screws. He did not think the bone graft cage could safely be 
removed. He suggested the possibility of a posterior surgery to decompress the neural elements 
in the foramina, if necessary. 

• PHC 64-70 
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89. On January 17, 2019, Pamela went to Piedmont Hospital Atlanta for another surgery by 
Dr. Frankel, to address the pain and other deficits caused by the malpositioned L5-S1 hardware. 

• PH 683 
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90. At 0710 hours on January 17, Dr. Frankel wrote a History & Physical similar to his 
January 7 Progress Note. Dr. Frankel noted Pamela’s “quite severe” pain and numbness. 

• PH 690 

 

91. Dr. Frankel noted again that “The patient has screw malposition likely causing her nerve 
symptoms.” Dr. Frankel reiterated the need to remove “the anterior screws,” the danger of 
removing the bone graft cage, and the possible need for a posterior foraminal decompression 
surgery. 

• PH 696 

 

92. The operation began at 0805 hours. The operation lasted approximately 34 minutes. 
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• PH 730 

 

93. Dr. Jay Steven Miller performed the anterior exposure surgery.  

• PH 697 

 

94. Dr. Frankel then removed two of the three anterior screws. He removed the two screws 
going into the S1 body, but left the one L5 screw in place. 

• PH 698-99 
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95. Post-operative x-rays showed removal of the S1 screws, with the L5 screw still in place.  

• PH 774 

 

• DICOM images 

 



Chronology for Experts 
 

Page 40 of 48 
 

96. The radiology report noted that the L5 screw reached the posterior margin of the L5 body. 
The report also noted that the cage extended into the spinal canal. 

• PH 774 (image above) 

February through April 2019 

97. About a month after On February 2, 2019, Pamela saw Dr. Frankel. He wrote that Pamela 
no longer had any significant radiating pain into the legs, but that she still had moderate 
numbness.  

• PHC 82 

 

98. On April 8, 2019, Pamela returned to see Dr. Frankel. He wrote that Pamela continued to 
have numbness and some neuropathic pain in her legs. He wrote that “there has been some 
increase of discomfort recently which may be due to the nerve recovery.” He wrote that he could 
not explain “the wide-based multi-myotome weakness of her post-operative issues at S1.” 

• PHC 89-93 
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99. On April 17, 2019, Pamela underwent a motor nerve conduction study. 

• WMG 12 
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May – October 2019 

100. On May 6, 2019, Pamela saw Dr. William Benedict, a neurosurgeon with a medical group 
separate from Dr. Frankel’s. 

• WMG 18-23 

 

101. Pamela sought help from Dr. Benedict with persistent pain, numbness, and weakness. 

• WMG 19 



Chronology for Experts 
 

Page 43 of 48 
 

 

102. Dr. Benedict reviewed the January 3 myelogram report. 

• WMG 22 

 

103. Dr. Benedict concluded that Pamela’s symptoms were caused by nerve damage due to poor 
screw placement intraoperatively. He recommended delaying additional surgery, in hope that it 
would prove unnecessary. 

• WMG 23 
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104. On May 13, 2019, Pamela saw Dr. Frankel again. He noted that the nerve conduction test 
revealed L5-S1 abnormalities. He diagnosed Pamela with a lumbar radiculopathy and 
recommended epidural steroid injections to alleviate symptoms. 

• PHC 96 

 

• PHC 99 

 

• PHC 100 

 

105. On June 10, 2019, Pamela saw Dr. Benedict again.  
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• WMG 56-62 

 

106. Dr. Benedict reviewed Pamela’s symptoms and reviewed a new lumbar CT scan from May 
2019.  

• WMG 57 

 

• WMG 58 

 

• WMG 59-60 
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• [We do not yet have the May 2019 CT scan. The following image is from the 1/3/2019 
myelogram.] 

 

107. Dr. Benedict concluded that the malpositioned cage and screws had injured Pamela’s 
cauda equina, and that the cage was causing stenosis at L5-S1. Dr. Benedict ordered new x-rays 
to consider a laminectomy at L4-5, to decompress the nerve roots there. Dr. Benedict concluded 
that an attempt to revise the cage from an anterior approach would risk serious harm to Pamela. 

• WMG 62 
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108. On August 19, 2019, Dr. Benedict saw Pamela again.  

• WMG 92 

 

109. Pamela was having pain, weakness, and difficulty walking. She had fallen in the bathtub 
a couple weeks before the office visit.  

• WMG 93 

 

110. Dr. Benedict recommended an L5 laminectomy to decompress the L5-S1 nerve, but he 
planned to consult with a vascular surgeon to consider the feasibility of another anterior surgery. 

• WMG 100 
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111. On October 3, 2019, Dr. Benedict performed an L5-S1 laminectomy. 

• WMG 3 
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